REPORT
INTELLECTUAL PROPERTY

2010 £ 8 A 18 H August 18, 2010

EH=HAR Published on Wednesday

hXE%H: 2 #E Chinese Editor-in-Chief: Wu Hui

BEIHE . EDE English Reviser:Cui Weiguo

(LINUMBERS

5,100

2010 China International
Patent Fair was held in Dalian
from August 6 to 8. More than
5,100 innovation achievements
from 1,600 enterprises exhibited
a 1,000 booths on the fair.
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26,702

Shandong filed 26,702
patent applications in the first
half of 2010, up 13.91%, 4.38%
higher than the average level of
the country. It obtained 20,623
patents, up 36.04%, ranking the
4th in the country.
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As of now, Zhejiang has
mediated more than 20 patent
dispute cases, 5 of which were
related to foreign parties. It has

been well received by parties
and patent attorneys.
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China's IPR

GAO report: US government fails to find basis of widely quot-

ed figures on infringement and piracy
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ccording to the
posted on the Arstechnica
com, three widely cited es-

A

timates of US industry losses due

to intellectual property infringement
are not accurate, according to a re-

cent report released by the US

government’s own internal watch-
dog — the Government Account-
ability Office (GAO). The GAO
then went on to dam three particu-
lar reports often linked to the gov-
ernment that the figures commonly

cited were bogus and at least one

was ill being used officialy.

Assertions that U.S. businesses

lose 200-250 billion U.S. dollar to
counterfeiting on an annual bass,
750,000 jobs, up to 250 billion U.
S. dollar a year in revenue and 3

billion U.S. dollar in auto parts

sales could be lost due to counter-
feiting were made by Federal Bu-
reau of Investigation (FBI), Cus
toms and Border Protection (CBP)
and Federal Trade Commission
(FTC) respectively.

According to the GAO noted,
a 2002 FBI press release sad U.S.
businesses lose 200 to 250 hillion
U.S. dollar to counterfeiting yearly,

but that statement could not be

corroborated because it had no
record of source or methodology
on how the estimate was generated.

article

A 2002 press release by CBP esti-
mated U.S. businesses and indus-
tries lose 200 billion U.S. dollar a
year in revenue and 750,000 jobs
due to counterfeits. Yet these fig-
ures are of uncertain origin, have
been discredited, and are no longer
used by US customs, the report
cited a CBP official saying. Anoth-
er figure comes from the U.S. Mo-
tor and Equipment Manufacturers
Association, which has estimated
the U.S. auto parts industry, loses
3 billion U.S. dollar in sdes annu-
dly due to counterfeit goods. It at-
tributed the figure to the FTC. But
FTC officials were reportedly un-
able to locate any record or source
of the edtimate in its reports or
archives, and could not find anyone
in the agency who recalls develop-
ing or using the edimate, the re-
port said.
(By Xiang Li)
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experts have reservations about U.S. IPR trade policy

ecently the issue that U.S.
R government using bogus fig-

ures on piracy has caused
wide public concern in  China
Some IPR experts in China raised
the query on the U.S. Intellectual
Property policy which were support-
ed by the figures cannot be sub-
stantiated. And the estimates served
as evidence to illustrate the gravity
of counterfeiting that often cited in
intellectual  property  negotiations
with other nations can not stand up
in court any more.

Some widely cited estimates
sourced to U.S. agencies
cannot be substantiated

In  October 2008, Congress
passed the Prioritizing Resources
and Organization for Intellectua
Property Act (PRO-IP Act), to im-
prove the effectiveness of U.S. gov-
ernment  efforts  on  copyrights,
patents and trademarks. The act al-
so directed GAO to provide infor-
mation on the quantification of the
impacts of counterfeit and pirated
goods. GAO took a close look at
efforts to quantify the economic ef-
fects of counterfeit and pirated
goods on consumer, industry, gov-
ernment and the U.S.’s economy,
and examined all the data and con-
sulting with numerous experts from
government, industry and associa-
tion, non-governmental organizations
and academic ingtitutions. After its
year-long investigation, GAO re
leased the report in April 2010.The
three widely cited U.S. government
estimates of economic losses result-
ing from counterfeiting cannot be
substantiated or traced back to an

underlying data source or methodol-
ogy, as the GAO indicated.

Expert Comments

Li  Mingde, Director, IPR
Center of China Academy of So-
cial Sciences

The report of the GAO in-
volves the role of IP in economy
development and China’s IP protec-
tion. The fundamental standpoint is
that IP protection exerts a favorable
role in economy development, and
some trade partner’s improper |IP
protection has affected the U.S. e
conomy. The figures come from in-
dustry and relevant groups in the
U.S, which sways relevant govern-
ment agencies like FBI and Federal
Trade Commisson. The U.S. IP
policies targeting China and other
developing countries would then be
made after the figures were submit-
ted to the U.S. agencies and the
congress. So in this sense, it is
doubtful that the policy is correct
when the figures is unsubstantiated.

Tao Xinliang, Dean, Intellec-
tual Property Institute of Tongji
University

According to GAO, the three
figures were done by Stephen Si-
wek, who used assumptions to com-
pensate for the lack of data on e
conomic losses. The report forces
us to think the followings: First, U.
S. government agencies and its al-
lies would no longer use the figures
any more. Second, do not attempt
to assert impact of piracy on the e-
conomy as a whole, just as the
GAO said in the report, “despite
significant efforts, it is difficult, if
not impossible, to quantify the e
conomy-wide impacts of counterfeit-

ing and piracy on the economy as
a whole”; Third, government should
systematically collect data and per-
form analysis on the impacts of
counterfeiting and piracy on the na-
tion economy.

Li Shunde, Director, Law and
IPR Research Institute of China
Academy of Sciences

The 3 figures found by GAO
produced negative image of the U.S
government because they used to be
important resources for policy mak-
ing. Meanwhile, it is ironic that
they were frequently used as a
powerful weapon by the government
to point finger a other countries in
IP negotiations.

On the other hand, GAO’s ac-
tion of releasing the report to the
public also shows the accountability
of the U.S. government, which
would generate some pluses. In par-
dlel, GAO made fulfilling its duty
to investigate the date formulated
by other agencies, which could help
them correct their errors.

Private’s measure of com-—
puting loss being questioned

GAO dso sets its sight on
several private industry reports, in-
cluding Business Software Alliance
(BSA) and Motion Picture Associa-
tion of America (MPAA). “Some
industries use assumptions including
the assumption of a one-to-one rate
of subgtitution and questions on
how the results from the surveyed
countries ae  extrapolated to
non-surveyed countries”, according
to the report of GAO.

Expert Comments

Li Shunde.

Combating piracy, not just be-
tween China and the U.S. is an ev-
er-lagting international focus. So is
argument over the methods of cal-
culating losses resulted from priacy.
The assumption of a one-to-one rate
of substitution exaggerated the loss-
es from piracy. GAO is quite right
to challenge the figures in the re-
port.

Li Mingde:

According to a report of the
U.S.’s Internationa Intellectual
Property Alliance (IIPA), China’s
piracy rate was in the high neigh-
borhood between 86% and 90% ,
while a similar SIPO report (out-
sourced to Internet  Laboratory)
showed that merely stood at 40%.
SIPO officials confronted 11PA with
their calculating method and wished
the Alliance make SIPO’s method
public as well. [1IPA, however,
took the ostrich approach instead
and outright declined that request.
Interestingly, [IPA, would drop its
rate after the issuance of the SIPO
figures. This definitely makes their
credibility look questionable.

Tao Xinliang:

Software and audio-video pira
cy has been priorities of IP negotia-
tions between China and the U.S.
in recent years. Rampant piracy,
counterfeiting and infringement do
not happen only in China, but in
many parts of the world. The nego-
tigtions between the two countries
are much more than IP issues.
They are about power struggle over
interests and market. IP has become
an important means of competition
and weapons between the countries
and their companies. It also has be-

come major resource and tool of
many other countries and companies
in the world. China’s measures
shal be: combat infringement, pira-
cy and counterfeiting on the one
hand, and <crack down on
monopoly, abuse and profiteering on
the other hand.

The meaning of seeking true
loss

The GAO concluded that “it is
difficult, if not impossible, to quan-
tify economy-wide impacts’. Al-
though GAO says that piracy and
counterfeiting are truly real prob-
lems, it aso points out just how
much bad date is used to produce
these studies. Actual dollar figures
and job loss numbers should be
handled with extreme care and a
good bit of skepticism.

Expert Comment

Tao Xinliang:

The GAO “study of quantitative
counterfeiting and pirated goods im-
pact on the U.S. economy” may
mean: on the one hand, it will pro-
mote balance, coordination and ac-
curacy of the intellectua property
system arrangement and policy de-
sign in the U.S; on the other hand,
U.S. diplomats may prefer not to
advertise the above cooked data any
more, leading to less IP power play
and even false claims to other coun-
tries Implementation of the Chinese
national IP strategy and negotiations
with the U.S. might accordingly be
more comfortable for China

Li Mingde:

It is fact that counterfeiting and
piracy do exist in some countries,
which would naturaly impact the

U.S. economy, but the data issued
by industry groups shall be taken
very closer look in the future. Chi-
na’s strong IP protection is a con-
tribution to the world economy, and
the good IP protection environment
atracts foreign companies come to
China to set up plants and engaged
in R&D, and they also have gained
the great dividends from IP protec-
tion in China Some industry
groups, however, are quite reserved
in providing this type of data, in
constrast with their never-ending
torrid efforts in bringing up data of
privacy and counterfeiting. Accord-
ing to preliminary estimates, 90% to
95% of their Chinese market profits
of some corporations are resulted
from brands, copyrights and patents.

Li Shunde.

The GAO made the judgments
depend on some study and data
from relevant departments, so this
concluson dill has some scientific
basis. The U.S. government should
reflect they could not judge the
other countries’ IP issues by some
lack of underlying data in foreign
IP negotiations. However, this does
not mean the problem of piracy
and counterfeiting is not serious.
Countries in the world have an
obligation in accordance with the
provisions of international conven-
tions on IP to strengthen IP protec-
tion, further sanction IP violations
and promote economic development
with the IP system. Today’s
post-financia-crisis world is in par-
ticuar need of leveraging the IP
system for economic development.

(See the Chinese edition on
page 1, published on August 13)
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