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"IPR-intensive industries have
contributed much to the develop-
ment of the US economy. The two
sides should discuss and exchange
views on the issues of IP lega
system and experience and chal-
lenges. "

Chinese International  Trade
Representative from the Ministry of
Commerce, Chong Quan stresses at
2012 Chinathe U.S Law Exchange
Forum.
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"Innovation in  combination
with [P protection is equivadent to
competitiveness." Cameron F. Ker-
ry, General Counsd U.S. Depart-
ment of Commerce, pointed out
that based on the principle of e
quality and mutual benefit, the
two sdes will deepen the ex-
changes and cooperation in IPR
protection.
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"Chinese enterprises are step-
ping up its understanding in IPR
protection. China issued a series of
industrial development plans during
the 12th Five-Year Plan Period and
lays out some specific rules on the
R&D expenses. China intended to

Trademark penalty hikes

develop its own technological inno-
vations centered around dtrategic e-
merging industries and large enter-
prises. After the ball is rolling, the
congtitutive requirements of IP dis
pute may have major transforma-
tion."

An article in newspaper by
Saito, an expert from economics re-
search department of Japan compa-
ny.
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"China will gan its goa of
spending more than 2.5% of GDP
on R&D in 2020 to make China
an innovative country and Chinas
technical innovation capability will
be greatly enhanced.”

Yu Xingou, an expert from In-
dtitute for Technology of University
of Sao Paulo said.
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n September 3, at the 2012
O China Trademark Annual
Meeting in Kunming, in order
to further curb the trademark infringe-
ment, the third revision to the Chinese
Trademark Law will increase the
penalty for trademark infringement,
vaulting the max damages from
500000 yuan to one million yuan
At the 2012 China Trademark
Annual Meeting, an official from the
Education, Science, Culture and

Health Department of the Legislative
Affairs Office of the State Council,
said at the meeting that a series of
measures are in place to solidify ef-
forts in dishing out heavier penalties
and to strengthen protection of the
exclusive right in trademark use.
The third revision to the Trademark
Law reels in more kinds of acts into
infringement scope demanding liabil-
ity, such as using other’ s trade
mark as enterprise name or the

BASF’s four—year trademark seesaw
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"Hong Shi Ma' (Chinese lit-
era meaning Red Lion Horse) has
made new progress recently. Dis
gruntled with the ruling by the
Beijing No.1 Intermediate Court,
BASF, a European chemical com-
pany exhausted the legal avenue by
appealing to the Beijing High Peo-
ple’s Court recently.

The battle for the trademark of
“Hong Shi Ma’ dated back to 1987
when BASF, a global chemical giant,
filed "Horse and Lion" for trademark
registration, certified to be used on
products of fertilizer. In November
of 2003, Xiangyun Chemica Co Ltd
(Xiangyun), a Chinese chemical en-
terprise applied for registration of
the trademark “Hong Shi Ma' in
words and relevant figure (trademark
in question) and would obtain the
registration in August, 2005, certi-
fied to be used on the same products
of fertilizer.

On July 10, 2008, BASF chal-
lenged the trademark and sought
reversal at the Trademark Review
and Adjudication Board (TRAB)
under the State Administration for
Industry and Commerce (SAIC) on
the ground that the two marks
"Hong Shi Ma " and "Horse and
Lion" were similar in composition
and both were certified on the
same class of products. BASF
clamed that the trademark of
"Horse and Lion" had enjoyed high
reputations and the dispute trade-
mark of "Hong Shi Ma " would

cause confusion among customs.

TRAB held that smilarity be-
tween the two trademarks was con-
dtituted and the registered trademark
of "Hong Shi Ma" violated the rul-
ing of trademark laws. TRAB then
rendered its ruling and denied the
disputed trademark registration on
April 6, 2010. However, unhappy
with the ruling by the TRAB over
the registration of "Hong Shi Ma'
trademark, Xiangyun then brought
the TRAB to the Beijing No.1l In-
termediate Court. Xiangyun argued
that the disputed trademark "Hong
Shi Ma' was original and distinc-
tive and did not have the same
features as BASF’s trademark
"Horse and Lion".

The Beijing No.l Intermediate
Court made the first instance judg-
ment and reversed TRAB’s decision
on the trademark in question. Then
the TRAB brought the case to the
Beijing High People’s Court and
dressed its position on similarity.
BASF chose to be passive this time.

Beijing High People’s Court
ruled against the TRAB decison as
well. Conseguently, the TRAB was
forced to vdidate registration of Xi-
angyun’s disputed trademark "Hong
Shi Ma" on September 20, 2011.

Obvioudy seeing the result
differently, BASF fought back by
chalenging the TRAB decision in
an administrative tribunal at the
Beijing No.1 Intermediate Court.
The court, however, insisted on
its support to the TRAB
decision. (by Yang Qiang)
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name of commodity without permis-
son, helping others to implement
trademark infringement which were
expected to be adopted as trademark
infringement; it increases the legal
compensation to the trademark in-
fringement, and the ceiling of com-
pensation is expected to be in-
creased from half a million yuan to
one million yuan; enhanceing pun-
ishment on the repeated violations
that the violation over two times

UK R b A BT 2 T RR B i &2 100 1 oC

will face heavier punishment; light-
ening the burden of proof of in-
fringement by the infringed, when
necessary, the infringers are ordered
to provide relevant information, such
as account, material, etc.
(by Zhang Haizhi / Liang Dandan)
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