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INTELLECTUAL PROPERTY

China's IP

in foreign eyes

pple Inc’s rank in China’s
smartphone market, which is
set to become the world’s
largest this year, fell to No.6 in the
third quarter as it faced tough com-
petition from Chinese brands re-
search firm IDC said on Thursday.
Galaxy-maker Samsung Electronics
Co Ltd, the world’s No.2 PC maker
Lenovo Group Ltd and global No.2
telecom equipment maker Huawei
Technologies Co Ltd retained the
top two and No.5 spots, respectively,
IDC said. (Apple’s ranking in China
smartphone market falls to No.6: IDC,
by Reuters)
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Comment:

As local Chinese brands are
becoming increasingly innovative, a
lot of globa brands are being dis-
placed by them. It is not impossible
for Chinese brands to surpass inter-
national brands.
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(by Correspondent Wang Weiwei
from Canada)
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Wang Qishan: China has made significant achievements in' IPR" protection
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n December 19, Chinese
O Vice Premier Wang Qishan,
attends the 23rd Session of
China-US Joint Commission on
Commerce and Trade (JCCT), held
in  Washington, DC. With China
and the U.S. respectively being the
largest developing and developed
country, further boosting China-U.S.
economic and trade cooperation is
vitaa not only to the two
economies but also to the global
economy. In recent years, China has
made dignificant achievements in
IPR protection, technology transfer,
government procurement and market
access, etc., Wang said in his ad-
dress.
With efforts from both sides,
the ChinaUS JCCT concluded
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with postive results. The U.S.
sde said it will promote the ex-
port of high-tech products to Chi-
na, timely handle China’s item
applications, actively enhance
Sino-US IPR cooperation, act up
to the agreement on Sino-US IP
cooperation framework, and fairly
process the patent applications Chi-
nese company IWNCOMM filed in
America. Meanwhile, Chinese side
expressed that it will  further
dstrengthen the IPR law enforce-
ment, promote the use of legiti-
mate software, and equally treat
foreign-funded  enterprises  while
boosting the development of strate-
gic emerging industries.
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The trademark “Hifl:” constitutes similarity with
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ecently, the trademark dis
R pute over “FRfL” (the same

pronunciation as “ Jj + 7
with registration No. 5210730) be-
tween Unilever (China) Co., Ltd.
and the natura person Ma Jihui
arouses wide public concerns. Con-
sidering Unilever’s prior right, Lux’
s reputation as well as public con-
fuson, Beijing No.l1 Intermediate
People’s Court upheld the decision
on revoking the registration of the
trademark  “ [ -7 made by the
Trademark Review and Adjudication
Board (TRAB) under the State Ad-
ministration for Industry and Com-
merce.

The trademark “FEf1:”, certified
to be used in category 3 including
the goods of shampoo as wel as
cosmetics, was applied for by Ma
Jihui in March 2006, and registered
in September 2009. In March 2010,
Ma flied a complaint against U-
nilever in Hefei Administration for
Industry and Commerce, aleging
that Unilever used the trademark
“}+” on the same kind of prod-
ucts which infringed his exclusive
right of the trademark.

Meanwhile, Unilever made a
request for revoking the registration
of “FNfl:” in April 2010, which
was supported by TRAB in October

2011. The disgruntled Ma then ap-
pealed to Bejing No.1l Intermediate
People’s Court.

Dissatisfied with the court’s
ruling, Ma continued his apped,
and we will follow the development
of the case. (Xie Huandong)
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Development of China’s Utility

State Intellectual Property Office of the P. R. China

Preface

Utility model patent system
constitutes an important part of Chi-
nese patent system. The purpose of
the system is to protect small in-
ventions and creations, which play
an unique role in China’s patent
protection system.

Though starting at a compara-
tively late stage, China’s utility
model patent system has experi-
enced rapid developments. The sys-
tem is in compliance with the basic
principles of the international con-
ventions and consists with the prac-
tices of most countries.

The utility model patent system
has made remarkable achievements
in China. It promotes not only the
implementation of the patent system,
but also the economic, scientific
and technological development of
the country. Meanwhile, it also
gives effective protection to foreign
patented technologies and interests
of foreign enterprises in China.

China attaches great attention
to the quality of utility model
patents and active measures have
been taken for that purpose.

1. China’s Utility Model
Patent System Is Kept Improving

China’s utility model patent
system was established at the time
when Chinese patent system was
founded and it constituted an im-

portant part of the whole system.
Since the implementation of Chinese
Patent Law on April 1, 1985, it
stated clearly that China provided
protection for 3 kinds of inventions
and creations including inventions,
utility models and designs. Along
with the improvement of Chinese
Patent Law, China’s utility model
patent system also kept improving.

China’s utility modd patent
system gives protection for small
inventions and creations which com-
plement the invention patent. The
duration of protection for utility
model is 10 years with the same
legal effect as invention patent. The
right holders can prevent others
from any commercial use of the in-
ventions which are protected by u-
tility model without permission.

1.1 The Establishment and
Development of China’s Utility
Model Patent System

When the system was firdly es-
tablished, China was comparatively
weak in capacity for science and tech-
nology innovation The inventions and
creations made by many SMEs were
technicaly low, and the majority of
the innovative outputs were small in-
ventions and creations Though these
small inventions and creations were
not as creative as invention patents in
technological sense they also con-
tributed to the scientific technology
advancement, economic and society
development of the country and

should be given appropriate protec-
tion. China’s utility model patent sys-
tem was set up to protect this kind of
inventions and creations
In 1985, the Implementing
Regulations of the Chinese Patent
Law prescribed that “in patent law,
‘utility model’ means any new so-
lutions relating to the shape, the
structure, or the combination of a
product, which is appliable for
practical use” According to the
Patent Law in 1985, the duration of
utility model patent was 5 years
and could be extended for 3 years.
The revised Patent Law of
1992 further strengthened the protec-
tion of utility model, and its protec-
tion duration was extended to 10
years. At the same time, the renewal
procedure of patent right was abol-
ished. After this revision, the protec-
tion duration of utility model patent
was in consistence with that com-
monly adopted by most countries.
The revised Patent Law since
2000 added utility model search re-
port system targeting at novelty, in-
ventiveness and applicability of the
utility model after granting. This re-
vison had taken full consideration
of related principles in TRIPs a-
greement and provided a judicia
remedy for utility model patent ap-
plicants and parties involved in dis-
putes of patent right confirmation.
The revised Patent Law since
2008 dlowed the same applicant to

Model Patent System

apply for a utility model patent and
an invention patent with the same
invention creation. The scope of
preliminary examination was appro-
priately expanded and quality of
patented utility models was further
enhanced. Utility model search re
port was replaced by patent right
evaluation report and the evaluation
scope was enlarged.

In order to regulate utility
model patentee’s utilization of his
right, the revised Patent Law pre-
scribed that the people’s courts or
the administrative authorities might
request the utility model patentee,
who filed patent infringement case
before them, to submit patent right
evaluation report made by SIPO.

The revised Patent Law aso
introduced prior art defense system
to patent infringement litigations. If
the party charged with infringement
could prove that the related technol-
ogy implemented by himself was a
prior art before the filling date, the
court or the administrative authority
could decide directly that the
charges were not supported.

1.2 Features of China’s Utili-
ty Model Patent Examination

China’s utility model patent
examination goes through two
stages. preliminary examination and
preliminary examination with evalu-
ation (search) report. In accordance
with Chinese patent law, utility
model patent application can be

granted a patent right if there is no
reason for rejection was found dur-
ing preliminary examination.

Preliminary examination system
lasted from April 1985 to June
2001. Examination for utility model
patents during the period included
forma defects examination and ob-
vious substantive defects examina-
tion. Formal defects examination
consists of the completeness of ap-
plication documents, fee payment,
applicant’s  quadlification,  biblio-
graphic data, requirements for publi-
cation and etc. Obvious substantive
defects examination consists of sub-
ject matter as patentable, novelty,
inventiveness, unity, the claims clar-
ity and conciseness/support from the
description, the description’s clarity
and completeness and etc. so as to
ensure the quality of utility model
patents. Preliminary examination is
dricter than formal examination sys-
tem.

Preliminary examination with e-
valuation (search) report system was
carried out since July of 2001, and
it is the system in use today. In
addition to the formal defects exam-
ination and the obvious substantive
defects examination of the prelimi-
nary examination system, the utility
model patent right evaluation report
system was set up. The report eval-
uates the sability of a utility model
patent, compensates and perfects the
preliminary examination system. U-

tility model patentees or stakehold-
ers may request SIPO to make a u-
tility model patent right evauation
report and give objective assessment
to its dtability. This can be used as
an evidence of right stability when
the people’s court deals with patent
infringement disputes.

2. China’s Utility Model
Patent System Is in Conformity
with That of Most Countries

At present, there are 57 coun-
tries, regions or organizations imple-
menting  utility model  system
throughout the world. There is no
specific international treaty for utili-
ty model except some general regu-
lations in the Paris Convention.
China’s utility model patent system
conforms to the principles like na-
tional treatment, independent protec-
tion and priority prescribed in the
Paris Convention.

The fact of lacking a unified
international treaty results in differ-
ences in protected subject matter,
novelty, inventiveness and procedure
for substantive examination among
the countries with utility model sys
tem. China’s utility model patent
system though not completely the
same with that of other countries,
its practices are basically in confor-
mity with the rest of the world.

(to be continued. The Chinese
edition seen page 5 published on
December 21, 2012.)
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