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INTELLECTUAL PROPERTY

< China's IP

in foreign eyes

outh-East Asian  countries
S need to embrace the science
and innovation that will alow
them to reach the next stage of de-
velopment and be globaly competi-
tive - and must closely follow Chi-
na's progress, according to a forth-
coming OECD report. According to
Gernot Hutschenreiter of the OECD’s
Directorate for Science, Technology
and Industry, China is heavily in-
vesting in both research and devel-
opment and in skills and knowledge,
and is now dowly starting to pro-
duce its own industria components,
whereas it used to import them.
(OECD: South-East Asian innovation
should look to China, by ScidevNet)
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Comment:

China is playing a key role in
South-East Asian’s rapidly changing
development and in increasing com-
petition with other countries in the
region. Other countries would be in
a better postion to profit from in-
teracting with a “rising China” if
they were to increase their innova-
tion capacity, including putting more
effort into research and development.
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(by Correspondent Wang Weiwei
from Canada)
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Baochi pays 2 million yuan to BMW in compensation

RS RTINS ST A HARCHY 200 J5oC

Court recently seadled a

trademark dispute  between
German car maker BMW, individual
surname Li and Beijing Fangtuo
Company. After the judgment of
first instance, BMW got some com-
pensation of 530,000 yuan. As the
company held that it is so difficult
to ascertain the profit gained by the
defendant, it still clamed a com-
pensation of 2 million yuan, which

T he Beijing Supreme people’s

was accepted by Beijing Supreme &

People's Court.

Century Baochi company,
founded in November 2009, was
authorized to use the mark No.
4719183 “ = 5 L} &= FENGBAO-
MAFENG and desgn” from
November 25, 2009 to May 29,
2017 for business expansion by
Century BMW in April 2010.

On January 1, 2010, the Cen-
tury Baoma Group and Baochi
Company authorized Li, one of the
defendant in the case, to operator
F =L pbrand clothes a a shop-
ping center in Chaoyang District,
Beijing. In December, 2009, Li
signed a franchise agreement with
Baochi Company to distribute =F 5%
L= products.

In the first-instance trial, BMW
held that it has obtained the trade-
mark of BMW, %L, and blue and
white design trademark in China,
covering automobile, clothes and
shoes, and Century Baochi constitut-
ed trademark infringement on the
ground of using the blue and white
design of trademark smilar to
BMW trademark in clothes, clothing
label. Baochi Company argues that
it has no evidence to prove that the
infringement products sold by Li
were from the company.

Moreover, the court found
that Century Baochi company ex-

LU EEEE 2
[4]” (Century Baoma Group) in its
products and ads, which was in-
deed confusng and mideading.
The act was propelled by merce-
nay motives to tie itself to

ploited the name of

BMW’s goodwill
unfair competition.

After the judgment of first-in-
stance both the plaintiff and defen-
dant appeded to Bejing Supreme
People's court BMW held that the de-
fendant gained immensely from distri-
bution of infringement goods and
should pay 2 million yuan for com-
pensation. Baochi Company argues
that it has no evidence to prove its in-
fringement action, and it aso has a
right to mark the name of trademark
owner Century Baoma Group.

“In a bid to prove that the de-
fendant has gained financialy from
infringement, and the amount of
compensation is too low, BMW has
provided abundant new evidences to
the court. These evidences include
infringement products labeled with
trademark in question distributed by
Baochi Company in Shanxi

and constituted

province, and some infringement
products worthy of 10 million yuan
seized by Shanxi industry and com-
merce administration in a specia
campaign on protecting the trade-
mark of BMW,”said Ma Qiang, the
lawyer of Beijing Junhe Law Firm.
As Baochi Company brought e
conomic losses to BMW, the court
aso fined the company 100,000 for
its infringement.  (by Yang Qiang)
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Development of China’s Utility

State Intellectual Property Office of the P. R. China

Suzhou Touchstone Internation-
a Medical Science Co., Ltd. is a
high-tech company which empha-
sizes medical technology R&D, in-
novation and production. Its main
products are mid and high end sur-
gical operating instruments which
are exported to various countries in
Europe and North America. The
company owns 297 utility model
patents. Its most representative utili-
ty model patent—*“surgical binding
instrument rotary cutter head” com-
pletely changed the traditiona de-
sign of sapler. It eased the strict
requirements for materials and man-
ufacture, reduced operation costs
and improved the reliability and
success rate of surgery.

Suzhou Haixin Mechanical &
Electrica Equipment Co., Ltd. has
been devoted to researching and
producing anti-static products. The
company insists in technology inno-
vation and focuses on indigenous IP
development and protection. The
company now owns over 50 utility
model patents. After nine years’ ef-
forts, it gradualy forms a
large-scale production base for an-
ti-static  equipments and provides
high qudity services to the world
at affordable prices through internet.
It is the designated supplier of
some famous companies such as
KONICA MINOLTA, SONY, and
NIKON.

China has a lot of technolo-
gy-oriented SMEs like Suzhou
Touchstone and Haixin who protect

their technological innovations and
strengthen their market competitive-
ness effectively by utility model
patents. Utility model patents pro-
vide powerful protection for a com-
pany’s innovation during its starting
-up stage and paves the way for
company’s future development.

3.5 China’s Utility Model
Patent System Greatly Promotes
Patented Technology Transfer

Comparing with invention
patent, utility model patent is rela
tively smple and easier to imple-
ment. The cost of buying a utility
model patent or obtaining its exclu-
sive right or sole license for exploita-
tion is cheap and more acceptable for
SMEs Moreover, utility model exam-
ination period is shorter and thus get
right granted faster. This implies that
it can make the technology be known
to the public and ushers it into the
technology trade channel within the
shortest time.

According to investigations by
the end of 2011, the valid utility
model patents that maintained for
more than 3 years account for 52.8%
of the total, among which 12.9%
maintained for over 6 years. From
2006 to 2010, the implementation
rate of utility model patent was
above 60%. Among the implement-
ed utility model patents, the per-
centage of sef-implementation by
the patentees was over 90%. The
long maintenance period and the
relative high rate of implementation
indicate that utility model patents

not only contain comparatively high
technology but also play an impor-
tant role in promoting economic
prosperity.

Most of China’s utility model
patents have been utilized in real
manufacturing and the implementa-
tion rate of utility model patents is
higher than that of invention patents
(less than 60%).

3.6 The Utility Model Patent
System Matches China’s Current
Development

The utility model patent system
has made remarkable achievements
in China because China introduced
advanced foreign experiences based
on its practical situation. The histo-
ry of IP systems development in
the world proves that IP system can
only promote science and technolo-
gy innovation and economic growth
when it matches a country’s devel-
opment level and continuoudy
adapts to the future development.

Since the introduction of re-
form and opening up policy, China
has made great economic develop-
ments, and significantly enhanced its
innovative capability in science and
technology. At present, China is
committed to establish an innovative
country and promote the transforma-
tion from factor-driving to innova-
tion-driving. It regards enhancing in-
digenous innovation capacity as the
core issue for changing economy
development mode and adjusting e-
conomic structure, so as to steadily
improve China’s innovative capabil-

Model Patent System

ity in science and technology.

However, as a developing
country, China is ill low in gener-
a innovative capacity. It is a learn-
ing country of big gap with the de-
veloped countries. The present inno-
vative activities in China are mainly
surrounding innovation, simple tech-
nology improvements and re-innova-
tions. Mogt indigenous technologies
are the results of improvements or
transplants of the existing technolo-
gies or related technologies. The
market life of those technologies is
often short and their technology
level is relatively low. Therefore,
the utility model patent system is
gill one of the important IP sys
tems to encourage invention-cre-
ations and promote economic devel-
opments in China.

Applying for utility model
patents has become an important
means of SMEs in implementing IP
strategy and promoting indigenous
innovations. More and more SMEs
in China are taking utility model
patent application as an important
approach to own their indigenous IP
rights. Utility model patents are be-
coming their important intangible
assets and a useful tool for SMEs
to participate in market competition.

4. China is Making Efforts to
Improve the Quality of Utility
Model Patents

China has been attaching great
importance to the quality of utility
model patents. The revised patent

law further raised the standard of
granting utility model patents, pro-
viding the legal support for improv-
ing its quality.

In recent years, SIPO has also
taken effective measures to constant-
ly improve the examination quality
management system and the quality
of utility model patents while adher-
ing to the principle of examination
in accordance with the law.

(1)Edtablish and complete an
office department divison three lev-
el examination quality management
system to further strengthen internal
management such as target manage-
ment and process control. The of-
fice adopts effective measures to
ensure the consistency of utility
model patent examination standard.

(2) Reinforce the momentum to
crack down the abnormal patent ap-
plications as plagiarism of prior art
and repetitive applications, and
strengthen the examination for those
low-quality utility model patent ap-
plications which are obvioudy lack
of novelty or belong to repetitive
patenting.

(3) Carry out endorsement sys
tem by divison director (director
general) of the examination depart-
ment. The notifications regarding
obvious substantive defects of utility
model patent applications have to
be reviewed and issued by division
director (director genera).

(4) Set up external patent ex-
amination quality feedback system,
collecting opinions through website,

hotline, emails and letters, and ac-
cepting public supervision and com-
plaints relating to patents examina
tion work including utility model
patent examination.

Conclusion

In the past over 20 years, the
utility model patent system has been
developed and improved continuous-
ly and remarkable achievements
have been made. However, the his-
tory of the system is short and
there is dtill room for further im-
provement.

For a long period in the future
continuing to implement the utility
model patent system will be a practi-
cal choice of China based on its na
tional situation. We believe that the
utility model patent system in China
will keep improving with the devel-
opment of the country’s economic
and social developments and its en-
hancement of innovative capacity.

China will, as always, strength-
en the examination for utility model
and enhance the quality of related
patents in accordance with the law.
In  the meantime, China will
earnestly perform its obligations ac-
cording to international IP treaties
and conventions, strengthen IP inter-
national cooperation and contribute
to a more balanced and efficient
development of utility model patent
system globally. (The end)

(The Chinese edition seen
page 5 published on December 21,
2012.)

it AR TiERXEIHFE LR 6 S

B4 : 100088

PDF CHf# ] "pdfFactory Pro" ik Hfix A www. fineprint.com.cn

FBHR : cipnews @vip.sina.com

#REE 0 . 82803936

iy 82803956

VA ZE ;82803009

% 17%0.82034385

J&0.82034358

EDR: S B AR EDRI T



http://www.fineprint.com.cn

