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China will make the information on IPR infringement

administrative penalties public
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hina convened the State
C Council Executive Meeting

on November 20. The meet-
ing adopted the opinion on making
publicly disclosure information on
administrative penaties concerning
the production and sale of counter-
feit and the inferior goods and IPR
infringement.  Accordingly, China
will legally disclose the information
on those administrative penalty cas-
es. It will be conductive to main-
tain a fair order of market competi-
tion, protecting consumer rights, im-
proving the credibility of the law
enforcement and making it easier to
accept supervision from the public.
It is an effective “prescription” to
promote product quaity improve-
ment and industrial upgrading, en-
hance consumer confidence, protect
IPR and encourage innovation and
entrepreneurship.

The meeting noted that fair
competition is the basic requirement
of market economy development. At
present, China is in a critical phase
of reform and economic transition

whilst it’s essential to improve
product quality and implement inno-
vation-driven  mechanism.  Punish-
ment to inferior is to award superi-
or. It’s a must to make offenders
pay a high price for producing
counterfeit goods harming life and
health of public and to praise
law-abiding operators and clear up
the road for them, assuring that sci-
entific and technical personnel will-
ing to innovate and build en-
trepreneurship.

The meeting also requested that
disclosure of information on admin-
istrative penalty cases concerning
production and sale of counterfeit
goods and IPR infringement had to
be an important part of government
information disclosure. Except for
those involving commercial secrets
and persona privacy, the informa
tion on counterfeit administrative
penalties cases applying generd in-
vestigating process should be volun-
tarily disclosed. Administrative law
enforcement agencies have to legal-
ly disclose the information within a

specifically assigned period from the
day when they make or change the
punishment or penalty, including the
main illegal fact, the type, the legal
basis and the result of the pendlty,
trying to be open and transparent,

and timely responsive to socia con-
cerns. To incorporate the informa-
tion on administrative punishment
cases into the social credit system
can congtraint offenders everywhere
because of their bad records. Law

enforcement agencies have to per-
form their duties strictly following
the law. Governments at all levels
should accelerate to establish man-
agement and appraisa system and
strengthen supervison and inspec-
tion. The acts of not fulfill the
obligation of information disclosure,
failure to disclosure or updating on
time as well as charging fees ille-
galy have to be corrected serioudy
so that the law enforcement can be
supervised by public.

(by Xiang Li)
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90 million US dollars! The

so-caled “Century War” -

the lawsuit on smartphone
patent between Samsung Electron-
ics Co., Ltd. and Apple's came out
some brand new results. November
22, in the new tria of Apple su-
ing Samsung of patent infringe-
ment, the jury of the U.S. District
Court ruled Samsung to pay 290
million US dollars to Apple for
the damage it caused.

“Patent Wars are on fire which
represents a new trend in the market
competition. It’s a strong reminder
for Chinese enterprises to ponder
over.” Professor Xu Chunming, the
vice executive president in the Intel-
lectual Property Ingtitute of Shang-
hai University said in an interview
with CIP News. He also addressed,
that it sounded the alarm for do-
mestic enterprises, especialy those
who are going overseas. Strength-
ening independent innovation, im-
proving patent quality and acceler-
ate patent portfolio is becoming
imminent.

Recently, the competition on
smartphone market between Sam-
sung and Apple has become more
and more intensified, finaly esca-
lated into patent war.

“Patent disputes and even
lawsuits have become a common
means of market competition.” Cao
Xinming, Executive Deputy Direc-
tor of Intellectual Property Re-
search Center of Zhongnan Univer-
sty, believes that Chinese enter-

prises should sum up experiences,
draw lessons from the case and
get prepared for the future compe-
tition.

Chinese companies that are
going abroad should reflect pro-
foundly and pay more attention to
patent quality and portfolio, in or-
der to plan ahead and win in the
fierce market competition.

(by Zhao Janguo Meng Jiawei)
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20th century, became popu-

lar in late 1970s. In such a
good sSituation in 2004, Shanghai
Dili Croft Tea Co., Ltd. was found
at the right moment. However, after
one month of the establishment,
when Shanghai Dili Croft applied
for registration No. 4410329 “Difute
Teaforte and the logo” trademark in
the tea, honey and other category
of goods, they encountered objec-
tion from American company Di-
fute. The five-year seesaw battle of
trademark started.

After the Trademark Office un-
der the State Administration for In-
dustry and the trademark review
and adjudication board (TRAB) ap-
proved “Difute Teaforte and the lo-
go”, the American Difute initiated
the adminigtrative proceeding. Re-
cently Beijing Higher People’s
Court made a ruling that the “Di-
fute Teaforte and the logo” trade-
mark registration should be ap-
proved to Shanghai Dili Croft. F-
nally the dispute reached an end.

T ea bags, appearing in early

Registration triggered disputes

American Difute believes that
Shanghai Dili Croft, with which it
has bussiness contact, made the ap-
plication for registration “Difute
Teaforte and the logo” trademark
without authorization. It constituted
infringement to article 15 of China
Trademark Law: Agents apply for
trademark registration over princi-
ple’s trademark in their own names
without authorization by principles;
it was also an imitation of its
well-known trademark, violating the
right of corporate name and falling
into trademark infringement.

Court of Frst Instance be-
lieved, that under the sSituation that
the legal representative was the
same person, Shanghai Dili Croft as
a subsidiary base on an exclusive
distribution agreement of Pangda
Company - the exclusive distributor
of American Difute in China,

knowing the “Tea Forte” trademark
of American Difute, applied for reg-
istration of the involved trademark
which was very similar to “Tea
Forte”, was against article 15 of
China Trademark Law. Accordingly,
the court of first instance ruled to
cancel the TRAB’s decision.

Shangha Dili Croft and TRAB
refused to accept the rules and ap-
pealed.

Trademark maintained by the fi-
nal judge

Considering the focusing point
of both sides, the Beijing Higher
People's Court believed, that the ex-
clusive distribution agreement signed
between Pangda and American Di-
fute was mainly based on distribu-
tion of tea bag product distribution,
not related to the brand name as
well as how to use “Tea Forte”
trademark. According to the relative
nature of the contract, the contract
had no constraint to Shangha Dili
Croft, and the contract was ulti-
mately canceled due to the lack of
actual performance. Therefore, the
existing evidences cannot prove that
the direct agency relaionship be-
tween Shangha Dili  Croft and
American Difute existed. And the
“Tea Forte” English trademark of
American Difute was registered after
the involved trademark application.
The existing evidences cannot prove
that American Difute used and pro-
tected “Tea Forte” trademark in
China before.

Meanwhile, the Chinese part of
the involved trademark is easier for
Chinese public to recognize. It is in
general different from “Tea Forte”
trademark of American Difute. In
the situation that “Tea Forte” is not
actually used in Chinese market, the
involved trademark has built good
reputation, public recognition and
stable market, through the marketing
and widely using by Shanghai Dili
Croft. At the same time, there is
no possbility to confuse the two

trademarks in Chinese market. In
the case, disapproval of the in-
volved trademark is not conducive
to the protection of the subject who
contributed to the reputation and
market value of the trademark.

In summary, the court ruled
that the involved trademark was not
the case against the Trademark
Law. And the court maintained the
involved trademark as a fina
judgement. (by Wang Guohao)
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