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China releases new judicial interpretation draft on Patent I.aw
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few days ago, the Supreme
APeople’ s Court of China re-
leased the draft of the Second
Edition of Judicial Interpretation on
Patent Infringement Dispute Cases Tri-
al (hereinafter referred to as the
Draft), which attracted widespread at-
tention from the public. In the Draft,
some issues such as the measures of
infringement litigation on obvious in-
valid patent, the definition of general
consumer in design patents infringe-
ment cases, the provisions on indirect
infringement and the defense on im-
plement standard patent infringement
and so on, are especially striking. Re-
cently, the Intellectual Property Court
under the Supreme People’ s Court
held a symposium to hear the public
advice about the Draft in Beijing.
Over 40 representatives from central
authorities, courts, intermediary insti-
tutions and enterprises took part in the
discussion.

In recent years, the validity of
the patent challenges the trial in pat-
ent infringement cases. Article 5 of
the Draft goes that, when the patent
specification conflicts to the patent
claims, the court shall make the judg-
ment based on the claims if it is clear-
ly recorded, otherwise the court shall
directly dismiss the indictment. And
the third paragraph of the article goes

that, when one of the parties managed
to prove that the patent was requested
for invalidation based on the reasons
above before the adjudication, the
court may make an abatement of ac-
tion. Accordingly, Dong Zheng, the
Deputy Director of the Department of
Treaty and Law under the State Intel-
lectual Property Office of China,
spoke highly of the paragraph as it
could guide the parties timely to file
the request for invalidation if the de-
fects mentioned above happened.

Since it is difficult to define “cus-
tomers” in the design patent infringe-
ment cases, the second paragraph of
Article 17 in the Draft defines it as
“the direct buyers of the alleged in-
fringement product”. Professor Feng
Xiaoqing, Dean of the Intangible As-
set Management Research Center un-
der China University of Political Sci-
ence and Law, holds that the defini-
tion might cause ambiguity, and still
need further improvement. As well as
Judge Ma Yunpeng from Beijing Sec-
ond Intermediate People’ s Court, ar-
gued that the definition of judicial in-
terpretation of patent law in 2009 is
more appropriate.

The confirmation of the indirect
infringement is always an issue in pat-
ent infringement trial. Article 25 in
the Draft goes that, it is a tort to pro-

vide generally products specially used
for patent products to people unli-
censed or unobligated without permis-
sion. Zhang Yan, the Chief Inspector
of Intellectual Property Law of Asia-
Pacific Region of IBM appreciated
the article. Zhang considered that it
would solve some existing problems
both in the Patent Law and the Tort
Law, and was helpful to protect the le-
gitimate rights and interests of the pat-
entee.

Aiming at the standard patent in-
fringement, Article 27 in the Draft in-
dicates that the related patentee shall
not violate the principle of fair, reason-
able and non-discriminatory. Ai Hong,
a legal consultant of AstraZeneca
Pharmaceutical Company, held that
the implementation of this principle
required both the patentee and the li-
censee were out of goodwill, and a re-
striction mechanism to the potential
malicious licensee was needed.

After issuing the Interpretation
on Patent Infringement Dispute Cases
Trial in December 2009, China gets
good effect on protecting the interests
of the patentee in accordance with the
law and encouraging innovation of sci-
ence and technology. In solving
emerging problems in the patent cases
trial during the last five years, the Su-
preme People’ s Court of China re-
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®)China's IP
A in foreign eyes

f you want to understand how Chi-
Ina innovates, look no further than
its hyper- competitive market for
smartphones. Now Chinese firms are
selling their handsets abroad in ever-
greater numbers and a battle is set to
be fought that will reshape the global
marketplace for handsets. (Chinese
phone makers are preparing to take on the
world, by Business Insider)
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Innovation and intellectual prop-

erty are the source of development.
The transition from imitation to inno-
vation is happening now at a breath-
taking pace in Chinese smart phone
firms. The situation that Chinese
smart phones getting expending mar-
ket shares all over the world is the
best proof.
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(by Correspondent Wang
Weiwei from Canada)
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leased the Draft. During a whole
month for advice and suggestions, the
Draft has successfully grabbed hot dis-
cussion and wide attention from the
public.
(by Zhao Shimeng)
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Patent operation realizes the

Chinese dream
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ears ago, Chinese companies
Yhad to pay 41 US dollars as the

patent license fee when export-
ing 1 color TV to the US, which domi-
nated the main profit of the export.
“We must change the heavy burden
like this.” Said Tian Weiping, Execu-
tive Vice General Manager of China
Color TV Union Technology Co.,
LTD. (CTU). Actually, Tian sowed a
seed of dream deep in his heart: to ad-
vance Chinese entrepreneurs’ step of
going abroad through the patent opera-
tion.

In March 2007, ten Chinese color
TV~ companies including TCL,
CHANGHONG and KONKA, jointly
founded CTU, marking the start of the
patent pool of Chinese color TV. As
one of the leaders of the company, Tian
started his dream. “We organized and
promoted the patent license negotia-
tions, fought for a reasonable price.
And around the joint innovation, we
promoted the construction of the patent
pool and made full use of our own pat-
ents independently. "Tian Weiping said.

In 2010, CTU signed new patent
license agreement with Thomson Co.,
changing the payment of patent li-
cense fee into annual fee pattern and re-
ducing the fee. At the same time, CTU
organized experts to retrieval and anal-
ysis the related patents in foreign
countries, and found some patents
were expired or the ownership was not
clear, timely put forward the request
for invalidation of patent right to the
relevant authorities and achieved suc-
cess. In recent four years, CTU suc-
cessfully saved nearly 3 billion RMB
Yuan of color TV patent license fee.

In recent years, CTU set up its
own color TV patent information data-
base and built Chinese color TV pat-
ent information service warning pub-
lic platform while operating the patent

pool. The patent information database
included over 10,000 global patents
on color TV. Through the database,
China’s color TV enterprises can real-
ize fast retrieval, playing an important
role in infringement prevention, pat-
ent licensing negotiations and over-
seas market exploration. “Hope Chi-
nese enterprises could go faster and
better on the way of going abroad un-
der our efforts.” Tian said.

(by Zhao Jianguo)

ARicE BEE

B LRI, o [ sl ) 56 [ 65 11
F 15 2B FEMAN T R a] 3k 41 55
I, XL S8 T AL H T R 4y
FIiE o “ X APUE P A TE A M AR 7
MABIE D , 78 /R R A BR 2 ]
CRRE RO H 55 Rl o £ 38 H 115
BB R T — B AR AT
—— BN TREE L E

2007 43 A, TCL KUl RS
10 i [E R B A ILFE G 7%
B, A Al R B B R R s s
Ho AENTPRBNEEATAZ —,
H TR H i R 2 T
MRRIHEE T TRVl R A, S
PR 1EE Rl 0%, T8 B BB G2 e 4 61T,
HedE TRt E S, e B WA TR
Kz 7 H 0.

2010 I, P RS L E P %
R K 7 5 U dh N B B 2517 1 #H
LRI RT3 1 iadh A W] 9 & )

RT3 i DU 2 i S H0TH A
75 ALY B R BRI T R
PRI BRIAE . SULRR , R EGE
MR LTI RMIHTIN TR AR R
TR, S B o B9 S 43 % R B
B AR, KB A SR T
TR RE & 5K HFBUE TR
o AT 45K, BRI E R
L AL T B B REFR] BT 30127T .

AR, PORIBRAE HEA 1T T At
MR, &7 T HO R EERE
BEUEEA T E R R LREE R
MR&saIFE . B, TRE B R
FEERESRFERB LR 1 IR
i, fe b % F A Al R SEEL P A
R AEBER AL L RVF R A] T
BN T A E T EEIE
‘A BEd BATES 7T, e E AL
EEME WER EESGHERE
AP E

Fb5 B 2%
MY CHINESE DREAM
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