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®China's IP

~~ in foreign eyes

he 2019 box office was then al-
Tmost single-handedly rescued by

the August arrival of an unlikely
mega blockbuster: Chinese 3D anima-
tion NeZha. Helmed by self- taught
first-time feature director Yang Yu, aka
Jiaozi, the film went on to earn an as-
tonishing RMB 4.97 billion ($710 mil-
lion). Noting the similar success of lo-
cal sci-fi The Wandering Earth, which
brought in RMB 4.66 billion ($665
million) over Chinese New Year in
February, Maoyan's report emphasized
how top-heavy and winner-take-all the
Beijing film industry remains, with
just these two titles alone representing
nearly one-sixth of China's annual box
office total to date. (China's 2019 Box Of-
fice Hits All-Time High, The Hollywood Re-
porter)
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Comment:

Viewers are more willing to pay for
movies with high-quality contents at a
time the market is inundated with me-
diocre products. Premium copyrighted
contents originated from the likes of
NeZha and The Wandering Earth hold
the key to constant growth of China's
box office.
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he Konka Group, a leading digi-
Ttal home entertainment manufac-

turer and one of the top five TV
brands in China, today announced a
major brand expansion into the North
American market. As a vertically inte-
grated prime manufacturer with over 5,
000 TV patents, Konka sells products
in over 100 countries worldwide, spe-
cifically tailoring its products for each
market. Named one of the "Top 10
most valuable brands in China," Kon-
ka's extensive product range includes
Television, Audio, Smart Home, Appli-
ances and Mobile. (Konka Group, A Chi-
na TV Technology Powerhouse, Announces
Brand Expansion into the United States
and Canada, PR Newswire)
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Comment:

Konka Group has been building its
brand through technical innovation for
many years. The company's IP protec-
tion measures put its products on the
map globally.
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CNIPA invites comments on Criteria for Determining Trademark Infringement
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n December 18, the China Na-
Otional Intellectual Property Ad-

ministration (CNIPA) published
the Criteria for Determining Trade-
mark Infringement (For- Comment
Draft) to invite public comments.

The eight- chapter, 58-article Draft
attempts to further prescribe a suite of
rules for testing trademark infringe-
ment, including trademark use, deter-
mination of infringement, exceptions,
suspension of application and conflict
of rights, offering workable tools for
trademark enforcement agencies to
deal with trademark infringement cas-
es.

Under the Draft, the first step taken
by trademark enforcement agencies
when determining whether a trademark
is infringed is to evaluate whether the
alleged infringing act constitutes the
'trademark use' as provided in the
Trademark Law. Evaluating whether
the trademarks in question are identical
or similar is to compare the registered
trademark of the right holder and the
alleged infringing trademark (compare
their key portions that have the func-
tion of identification) rather than the
right holder's trademark in actual use
and the alleged infringing trademark.
When evaluating 'a trademark identical

anjing Yunjin (cloud pattern)

Nbrocade derives its name from

the feature of being as splendid

as the rosy clouds in the sky. It had al-
ways been produced exclusively for
the imperial family in previous ages
spanning nearly 700 years. The fabric
made of silk, gold and silver threads
with fine craftsmanship is exquisite, el-
egant and gorgeous. The superb weav-
ing technique represents the highest
level of the kind in ancient China.

The Qinhuai River in Nanjing City
provides unique quality water for fab-
ric dyeing. The water, containing Tan-

Cadbury awarded injunction, RMB 2.43 million in trademark inf
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ecently, Beijing Haidian District
R‘I;eople's Court concluded a trade-
ark infringement and unfair
competition case between Cadbury UK
Limited and Yikoulian Xiamen Food
Company. The Court in its first- in-
stance judgment held that the act of
Yikoulian Company constituted trade-
mark infringement and unfair competi-
tion, ordering Yikoulian to cease in-
fringing Cadbury's |5 [ 3# (Note: Chi-
nese pronunciation Yikoulian) trade-
marks, change its trademark name,
publish a statement and remove ill ef-
fects and indemnify some 2.43 million
yuan in damages and reasonable costs.
As of publication, the case is open for
appeal.

Cadbury argued that it is one of the
largest candy companies in the world
and had obtained registration for |f; [
# trademarks in multiple classes. The
defendant produced, sold and adver-
tised sandwich rice crackers affixed
with & [ % trademark, which was
similar to 4 1 3 trademark in fonts
and design styles and would confuse
the relevant public, and the |f [ &
trademark had been declared invalid.
The act of Yikoulian Company consti-

with the registered trademark' or 'a
trademark similar with the registered

trademark', trademark enforcement
agencies shall assume the eyes and
brains of the relevant public who has
general knowledge and experience to-
ward the merchandise (service) in ques-
tion and who lends a normal attention
when selecting merchandise (service).
The trademarks in question shall be
looked at separately, compared as a
whole, and compared in key portions
while factoring in their pronunciations,

shapes of their characters, meanings

and arrangements.

In addition, the Draft puts market
owners, exhibition organizers, sales
counter landlords and e-commerce plat-
forms on the chopping block if they
are negligent in performing their over-
sight duty. If they know or shall have
known the respective businesses in
their markets, exhibitors, counter ten-
ants, businesses on the platforms in-
fringe trademarks and fail to stop such
acts; or they have no knowledge of the
infringing acts, but fails to stop such
acts after being reminded by trademark

enforcement agencies, their non-perfor-
mance will be deemed as trademark in-
fringing acts under Paragraph 6, Arti-
cle 57 of the Trademark Law.

The broader intent of this document
is to execute the decisions of the Party
and the State Council on enhancing IP
protection, bolster trademark protec-
tion, ensure the legitimate rights and in-
terests of consumers, manufacturers,
businesses and foster a sound climate
to do business. Professionals and the
public are invited to submit their com-
ments via email, fax and letters prior to
January 18, 2020.

(by Yang Liu)
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Yunjin Brocade

nic acid, is alkalescent, which plays a
catalytic role in dyeing and makes the
dyed fabric silky and glossy. From the
Southern and Northern Dynasties to
the Ming and Qing dynasties, Yunjin
brocade had been using natural dyes,
which were extracted from plants and
produced in Nanjing.

The traditional production was de-
veloped on the ancient jacquard tech-
nology. The hand- woven Yunjin bro-
cade is the most precious brocade,
whose craftsmanship represents the
achievement of ancient weaving tech-
nology in China. The weaving technol-
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tuted trademark infringement. In addi-
tion, Yikoulian Company used 15 [ 3%
as its trade name and had the intention
of free- riding Cadbury's good reputa-
tion, causing confusion for the public
and constituting unfair competition.
Yikoulian argued that although the
16 1 % trademark was declared inval-
id on September 20, the act of using
the trademark during validity period
was legal and it should not assume any
liability. Rice crackers with the {5 134
trademark are products similar with
candies on which the trademark |5 I
i# is used. That would neither confuse
the relevant public nor damage the le-
gal rights of Cadbury. The company
has already obtained registration of 1
[ 5% on classes associated with its
mainstream products, rendering free-
riding Cadbury's reputation groundless.
After hearing, Haidian District Peo-
ple's Court held that evidence indicated
that sandwich rice crackers with the |5
[1 3% trademark were still on sale after
having been invalidated. The 15 [0 3%
trademark is identical with the 13 [ i
trademark in characters formation, pro-
nunciation and meaning and both of
them were certified to be used on daily
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ogy and unique design of the brocade
is exceedingly complex and exquisite,
and no modern machine has yet been
able to replace the ancient looms,
which is rare in the world. In the deli-
cate production process, collaboration
between a person sitting at the loom
known as a thread puller and the other
person sitting on the lower part of the
loom called a weaver is the key. The
daily output is about a five to six- centi-
meter piece of the material, and that is
why an inch of the Yunjin brocade was
said to be as valuable as an ounce of
gold.

food, which was closely related. So
Yikoulian infringed the Cadbury's
trademark rights when using the 155 0
34 trademark on its goods after Septem-
ber 20 this year. Meanwhile, the sales
channels of the sandwich rice crackers
with 1 0 3% trademark were almost
the same as that of the candies with |5
[ i# trademark, which would confuse
consumers. Yikoulian's act constituted
unfair competition. In this connection,
the Court made the above judgment.
(by Chen Yuhan)
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(Courtesy of the IP Protection Depart-
ment of CNIPA)
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